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Objective: This study examines the rulings governing the conclusion of a mortgage
contract over a commercial premises (rahni mahalli tijari) an institution regarded as one
of the most important legal guarantees, enabling the merchant to attain credit while
preserving the continuity of his commercial activity. The necessity of this examination
stems from the fact that the mortgage of commercial premises, as a mechanism for
securing commercial credit, requires a precise elucidation of its conditions and legal
effects so that both the security of the creditor is ensured and the continuity of the debtor's
economic activity is guaranteed.

Method: In this study, the concept and characteristics of the mortgage of commercial
premises, the substantive and formal conditions necessary for its conclusion, as well as
the capacity of the contracting parties and the formalities of its registration and legal
notification, have been elucidated. This examination has been conducted by relying upon
the analysis of legal texts, legal doctrine, and judicial practice, so that the various
dimensions of the subject may be systematically investigated.

Results: Furthermore, the subject matter of the mortgage and the elements that a
commercial mortgage may encompass both material and immaterial together with the
position of comparative laws, doctrine, and judicial practice in this regard, have been
examined. In addition, the present study has investigated the possessory mortgage (rahni
hiyazi) of the elements of commercial premises and the issue of its precautionary
attachment (tawqifi tamini) through the analysis of various legal texts and judicial
opinions. These findings indicate that the mortgage of commercial premises, despite its
executive challenges, possesses a high capacity for securing the legal security of
commercial transactions.

Conclusion: Ultimately, the study has assessed the adequacy of the legislative system in
establishing a balance between the protection of the mortgagee creditor and the guarantee
of the continuity of the mortgagor debtor's commercial activity. Accordingly, it may be
concluded that strengthening the legal framework of the mortgage of commercial
premises, with due consideration of the interests of both parties, constitutes an effective
step toward the development of commercial law and the prosperity of economic activities.
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Introduction
The commercial premises (mahalli tijari) is regarded as one of the most important pillars

of commercial activity, inasmuch as it is the principal instrument upon which the merchant
relies in conducting his affairs and generating profit. Since commercial activity requires
capital and continuous liquidity, the merchant may resort to borrowing in order to expand his
activity or to discharge his financial obligations a matter that necessitates the provision of
guarantees protecting the creditor's right to recover his claim. Among the most prominent of
these guarantees is the contract of mortgage over the commercial premises (rahni mahalli
tijari), which enables the merchant to attain credit while preserving his utilization of the
commercial premises and the continuity of his activity.

The mortgage of commercial premises possesses a distinctive nature, inasmuch as it is
effected upon a complex of material and immaterial elements constituting the commercial
premises such as the trade name, the trademark, customer relationships, goods, equipment,
and the like. Consequently, this type of mortgage requires a special legal regime distinct from
the traditional rules of possessory mortgage (rahni hiyazi), which rest upon the transfer of
possession from the mortgagor to the mortgagee; for the transfer of possession of the
commercial premises would in practice lead to the closure of the commercial activity and to
the simultaneous detriment of both the merchant and the creditor.

For this very reason, the legislator has intervened and enacted special provisions regulating
the conclusion of the contract of mortgage over commercial premises, its conditions of
conclusion, and its effects, in such a manner as to establish a balance between the interest of
the mortgagee creditor in obtaining an efficient guarantee and the interest of the mortgagor
debtor in the uninterrupted continuation of his utilization of the commercial premises.
Accordingly, the study of the rulings governing the conclusion of the contract of mortgage
over commercial premises is regarded as one of the important subjects within the domain of
commercial law, inasmuch as it bears a direct effect upon the support of commercial credit
and the dynamism of economic activity (Nasif, 2018).

Method

In this study, the concept and characteristics of the mortgage of commercial premises, the
substantive and formal conditions necessary for its conclusion, as well as the capacity of the
contracting parties and the formalities of its registration and legal notification, have been
elucidated. This examination has been conducted by relying upon the analysis of legal texts,
legal doctrine, and judicial practice, so that the various dimensions of the subject may be
systematically investigated.

Results

Furthermore, the subject matter of the mortgage and the elements that a commercial
mortgage may encompass both material and immaterial together with the position of
comparative laws, doctrine, and judicial practice in this regard, have been examined. In
addition, the present study has investigated the possessory mortgage (rahni hiyazi) of the
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elements of commercial premises and the issue of its precautionary attachment (tawqifi
tamini) through the analysis of various legal texts and judicial opinions. These findings
indicate that the mortgage of commercial premises, despite its executive challenges, possesses
a high capacity for securing the legal security of commercial transactions.

Conclusion

From this study, it becomes clear that the contract of mortgage over commercial premises
is one of the most important legal instruments contributing to the support of commercial credit
and the establishment of a balance between the merchant's interest in obtaining the financing
necessary for the continuation of his activity and the creditor's interest in obtaining a
guarantee that secures the recovery of his right. This study demonstrated that the distinctive
nature of the commercial premises as an immaterial movable asset encompassing numerous
material and non-material elements has compelled the legislator to enact a distinct legal
regime differing from the traditional rules of possessory mortgage. Likewise, the significance
of the substantive and formal conditions necessary for the conclusion of the mortgage
contract, the role of registration and notification formalities in protecting the rights of
creditors and third parties, and the importance of determining the elements that the mortgage
may encompass in harmony with the nature and economic function of the commercial
premises were rendered evident.
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