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Objective: Imprisonment, as one of the principal penalties, has existed and continues
to exist in all legal systems. Various functions have been envisaged for the penalty
of imprisonment throughout history, the reformative and rehabilitative function
being the last of these a function that has, however, failed in practice, such that one
cannot expect much from imprisonment and prison in terms of the reform and
rehabilitation of offenders. For this reason, approaches to this penalty have changed,
and in most legal systems measures have been envisaged to reduce the use of
imprisonment.

Method: This study has been conducted through the examination and analysis of the Law
on the Reduction of Discretionary Imprisonment and its executive effects. To this end,
the provisions of the aforementioned law have been evaluated in light of the principles of
criminalization, particularly the principle of proportionality between crime and
punishment, and its executive consequences in judicial practice have been examined.
Results: It is important that, with the reduction of imprisonment, the element of
proportionality in criminalization not be eliminated. The Law on the Reduction of
Discretionary Imprisonment was enacted precisely to this end; however, in practice, it
has led to the elimination of the element of proportionality in criminalization and,
consequently, to the impunity of a wide range of crimes, both directly and indirectly.
Conclusions: For this reason, the necessity of revising this law, within a short period after
its enactment and implementation, appears essential in order to establish proportionality in
the criminalization of certain crimes covered by this law.
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Introduction
The liberty depriving penalty, particularly imprisonment, has long been the most common

punishment in legal systems and constitutes one of the principal penalties for discretionary
offenses in Iranian law. Imprisonment is divided into short-term and long-term based on the
principle of proportionality between crime and punishment, although the concept of short term
imprisonment remains imprecise, typically referring to imprisonment of up to six months. One of
the contested issues concerning imprisonment is its duration. The Law on the Reduction of
Discretionary Imprisonment (2020) was enacted to reduce the use of imprisonment. The
explanatory preamble of its initial draft enumerated five foundations: the necessity of revising
penalties, reducing the prison population, economizing on public expenditures, the absence of a
judicial criterion and legal logic in determining discretionary imprisonment, and the
incompatibility of imprisonment with religious rulings and the absence of precedent in the Islamic
governance of the Prophet's era. However, the new law was expected to offer solutions for
achieving these objectives rather than possessing merely a negative aspect; in practice, it provided
no specific criterion or legal logic for determining discretionary imprisonment and merely
reduced imprisonment in a general and conditional provision. By entering the domain of
criminalization and altering penalties for certain offenses, this law has affected the element of
proportionality. The initial hypothesis is that this law has eliminated the element of
proportionality in criminalization and, in certain instances, resulted in impunity. The article,
employing a descriptive analytical method, examines in three parts the instances of reduced
penalties, the status of the principle of proportionality in this law, and the impunity resulting
therefrom.

Method

This study has been conducted through the examination and analysis of the Law on the
Reduction of Discretionary Imprisonment and its executive effects. To this end, the provisions of
the aforementioned law have been evaluated in light of the principles of criminalization, particularly
the principle of proportionality between crime and punishment, and its executive consequences in
judicial practice have been examined.

Results

It is important that, with the reduction of imprisonment, the element of proportionality
in criminalization not be eliminated. The Law on the Reduction of Discretionary
Imprisonment was enacted precisely to this end; however, in practice, it has led to the
elimination of the element of proportionality in criminalization and, consequently, to the
impunity of a wide range of crimes, both directly and indirectly.

Conclusions
The Law on the Reduction of Discretionary Imprisonment constitutes a step toward the
alteration, conversion, mitigation, and suspension of the penalty of imprisonment, and toward
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reducing the criminal population of prisons. The elimination of the principle of proportionality in
the determination of punishment for certain offenses is among the most significant objections
raised against this law, to the extent that in certain instances it has approached impunity. In this
regard, a serious revision and amendment of the existing laws and the provision of a series of new
binding regulations particularly concerning the necessity of establishing a personality file and
involving the victim's fault in the degree of the perpetrator's criminal liability is essential; and
merely reducing significant penalties such as imprisonment, as in Article 11 of the Law on the
Reduction of Discretionary Imprisonment, does not contribute to the principle of the necessity of
proportionality between crime and punishment. If a behavior is to be criminalized and the aim is
to confront it and to extend criminal protection to the financial, physical, and other security of
citizens, this protection must be proportionate to the behavior the individual has committed. The
elimination of the element of proportionality in this law has provided the grounds for the audacity
of perpetrators, and it is essential that the reduced punishment under this law be compensated
through other means of supervision and oversight of offenders. Accordingly, the following are
proposed:

1. It is proposed that the provisions relating to the reduction of discretionary imprisonment be
applied only to offenders who have committed an offense for the first time, inasmuch as
assistance to repeat offenders merely increases the incentive to commit crime.

2. The reduction of imprisonment, without considering any alternative thereto, constitutes a
significant harm to society, and it is proposed that the offender be sentenced, to the extent of
the reduced imprisonment, to the provision of public services. The legislator has itself
acknowledged this dilemma and problem, and for this reason, the Bill on the Addition of an
Article to the Law on the Reduction of Discretionary Imprisonment was introduced in July
2022, and its urgency was approved on 28 June 2022. By virtue of this bill, the single article
below is added as Article 16 to the Law on the Reduction of Discretionary Imprisonment:
Article 16 Discretionary imprisonment penalties relating to drug offenses shall be reduced by

half in the case of convicted persons lacking an effective criminal record in drug offenses. If the

court does not consider the maximum reduced penalty sufficient, it may, in accordance with the
circumstances and conditions of the offense committed and the characteristics of the perpetrator,
in addition to the supplementary punishment prescribed in Article 23 of the Islamic Penal Code,
sentence the perpetrator, subject to the following conditions, to one or more of the alternative
penalties set forth in Article 64 of the Islamic Penal Code as follows. It is proposed that the
determination of alternative penalties to imprisonment, as set forth in this bill, not be confined to
drug offenses and that, at the time of the final adoption of the bill, it be generalized to all offenses.
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