o

Y

Lorestan University

New Research 1n Islamic Humanities Studies

Online ISSN : 2980 - 8944
https://api.lu.ac.ir/

A New Perspective on Article 1216 of the Civil Code with Reference to Shia

Asghar Doosti!

Figh and English Law

, Dariush Babaei? ™ @ and Mohmmadbagher Amerinia®

1. Department of Law, Yasuj Branch, Islamic Azad University, Yasuj, Iran. Email: asghar.doosti@iau.ac.ir
2. Corresponding Author, Department of Law, Yasuj Branch, Islamic Azad University, Yasuj, Iran.

Email: dariush.babaei@iau.ac.ir

3. Department of Law, Yasuj Branch, Islamic Azad University, Yasuj, Iran. Email: amerinial@iau.ac.ir

Article Info

ABSTRACT

Article type:
Research Article

Avrticle history:

Received 22 January 2026
Received in revised form 21
April 2026

Accepted 29 May 2026
Auvailable online 22 June 2026

Keywords:

Civil Liability,
Incompetent Persons,
Comparative Law,
Tortious Liability,
English Law

Obijective: The objective of this research is to critically analyze the jurisprudential, legal,
and practical challenges surrounding Article 1216 of the Iranian Civil Code regarding the
civil liability of incompetent persons. This study seeks to identify pathways for enhancing
the implementation of this article by examining key ambiguities, such as the concept of
the guarantor, the modalities of compensation in cases of insolvency, and the role of the
natural guardian.

Method: This research adopts an analytical comparative approach. By conducting an in
depth examination of the jurisprudential and legal foundations of Article 1216 within the
Iranian legal system, the study undertakes a comparative analysis with the English legal
system. This comparison aims to evaluate the distinct bases of liability specifically fault
based versus strict liability to extract the strengths and weaknesses of both systems.
Results: The findings indicate that in Iranian law, civil liability is primarily attributed to
the natural guardian and is grounded in the principles of involuntary liability and strict
liability theory; however, legal and operational limitations have undermined its efficacy.
Conversely, the English legal system operates based on fault and objective standards,
holding even incompetent individuals liable if they deviate from such standards.
Furthermore, the study reveals that the English system is more successful in compensating
victims by employing adjusted standards and utilizing insurance mechanisms.
Conclusion: The research concludes that to enhance the efficacy of Article 1216 of the
Civil Code, it is necessary to revise the interpretation of this article by synthesizing strict
liability theory with objective standards tailored to the specific circumstances of
incompetent persons. Additionally, it is recommended that successful models from other
jurisdictions, such as the development of insurance mechanisms, be adopted to ensure the
guarantee of compensation for victims.
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Introduction
As a fundamental pillar of private law, civil liability plays a pivotal role in compensating

damages and maintaining equilibrium in social relations. This field of law, aimed at protecting
the rights of victims and preventing breaches of public order, has formulated rules to redress
losses resulting from harmful acts. Within this framework, the civil liability of legally
incompetent persons (minors, the insane, and the non-judicious) constitutes one of the most
complex and challenging legal issues, addressed through diverse approaches across different
legal systems. In Iranian law, Article 1216 of the Civil Code serves as the primary axis for
regulating the liability of such individuals, stating: "Whenever a minor, an insane person, or a
non judicious person causes harm, they are a guarantor." Despite the apparent simplicity of this
article, its interpretation and enforcement face numerous questions, including the nature of
being a "guarantor,"” the modalities of compensation, and the role of the natural guardian in this
process. These challenges stem from legal restrictions on the possession of an incompetent
person's property (Article 1207 of the Civil Code) and their frequent lack of financial means,
which complicates the practical implementation of Article 1216.

The acceptance of liability for harmful acts committed by incompetent persons including
minors and the insane whose mental impairment is conventionally linked to their youth is often
met with practical difficulties in execution. Unless in exceptional cases where insanity or mental
disorder occurs after the attainment of intellectual maturity and the acquisition of assets, the
recognition of liability for the minor or insane is essentially a legal technique. This mechanism
ensures that the natural guardian, even if exonerated from the duty of care and supervision,
cannot fully escape the scope of liability arising from the inherent risks of parenthood.
Consequently, under the doctrine of guardianship and the comprehensive duty of support
(maintenance), the guardian is positioned as the party responsible for paying the debt arising
from the harmful act when approached by the victim. Conversely, the common law system in
England founds civil liability upon the concept of negligence, which is applied even to
incompetent persons through objective standards. This system, which has evolved since the
nineteenth century through landmark rulings such as Donoghue v. Stevenson (1932), assesses
liability based on recklessness or deviation from the standard of reasonable behavior. Unlike
Iranian law, which primarily shifts liability toward the natural guardian, English law may hold
the incompetent person directly liable unless the negligence of the supervisor (such as parents
or care facilities) is established, as demonstrated in cases like Carmarthenshire County Council
v. Lewis (1955). This fundamental divergence in the basis of liability and the method of
compensation underscores the necessity of a comparative study. By providing an in-depth
jurisprudential and legal analysis of Article 1216 of the Iranian Civil Code and comparing it
with the English legal system, this research seeks to answer several key questions: What is the
conceptual interpretation of being a "guarantor” in Article 1216? Does the responsibility for
compensation fall upon the incompetent person or the natural guardian? Furthermore, how can
a synthesis of jurisprudential principles and common law approaches provide a modern and
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efficient interpretation that both secures the victim's rights and protects the incompetent? To
achieve these objectives, the article is organized into three sections: the first analyzes the
jurisprudential and legal foundations of Article 1216; the second examines the civil liability of
incompetent persons in English law; and the third is dedicated to a comparative analysis and
the proposal of a new approach. Utilizing a descriptive-analytical and comparative
methodology, this study draws upon jurisprudential sources, statutes, and judicial precedents in
both systems to identify existing gaps and propose practical solutions for a balanced protection
of both victims and incompetent persons.

Method

This research adopts an analytical comparative approach. By conducting an in depth
examination of the jurisprudential and legal foundations of Article 1216 within the Iranian legal
system, the study undertakes a comparative analysis with the English legal system. This
comparison aims to evaluate the distinct bases of liability specifically fault based versus strict
liability to extract the strengths and weaknesses of both systems.

Results

The findings indicate that in Iranian law, civil liability is primarily attributed to the natural
guardian and is grounded in the principles of involuntary liability and strict liability theory;
however, legal and operational limitations have undermined its efficacy. Conversely, the
English legal system operates based on fault and objective standards, holding even incompetent
individuals liable if they deviate from such standards. Furthermore, the study reveals that the
English system is more successful in compensating victims by employing adjusted standards
and utilizing insurance mechanisms.

Conclusion

Article 1216 of the Iranian Civil Code, which mandates the liability of incompetent persons
(minors, the insane, and the non-judicious) for damages resulting from their harmful acts,
presents numerous jurisprudential, legal, and practical challenges despite its apparent
simplicity. Through an in-depth analysis of the jurisprudential and legal foundations of this
article and a comparison with the English common law system, this research demonstrates that
fundamental differences in the bases of liability, the role of the natural guardian or supervisor,
and the sources of compensation necessitate a revision in the interpretation and implementation
of Article 1216. In Iranian law, liability is primarily attributed to the natural guardian, rooted
in the rules of daman e qahri (involuntary liability) and strict liability theory. Conversely,
English law is founded upon negligence and objective standards that encompass even
incompetent individuals. These divergences stem, on one hand, from the legal and financial
limitations of incompetent persons in Iran (Article 1207 of the Civil Code) and, on the other,
from the flexibility of the common law system in assessing liability relative to the specific
circumstances of the incompetent.
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Jurisprudential analysis of Article 1216 reveals that principles such as "He who gains the
benefit must bear the burden™ (man la hu al-ghunm fa-la-hu al-ghurm) and the rule of
"destruction” (itlaf) attribute liability to the agent of harm, even if incompetent; however,
practical execution often shifts this burden to the natural guardian due to the agent's lack of
capacity and financial means. While the perspectives of jurists such as Sheikh Tusi, Sheikh
Ansari, and Ayatollah Khoei emphasize the limited use of the incompetent person’s assets or
maintenance (nafagah) for compensation, diverse interpretations and practical constraints
continue to hinder the effective enforcement of Article 1216. In contrast, the English legal
system employs a modified objective standard for incompetent persons, allowing for a more
precise evaluation of their conduct, while insurance mechanisms and support funds mitigate the
financial pressure on the individual or their supervisor. Judicial precedents such as Donoghue
v. Stevenson (1932) and Carmarthenshire County Council v. Lewis (1955) exemplify this
system's flexibility in adapting liability to the specificities of each case. The comparative
analysis of these two legal systems highlights their respective strengths and weaknesses. In
Iranian law, shifting liability to the natural guardian though consistent with jurisprudential rules
can impose an unfair financial burden, particularly in cases of significant damage. Conversely,
the English system offers more practical solutions by emphasizing the direct liability of the
incompetent person and utilizing civil liability insurance. This research proposes that Article
1216 be revised by synthesizing strict liability theory, objective standards of negligence, and
protective mechanisms. The proposed solutions include:

1 .Establishing the Primary Liability of the Natural Guardian: Compensation should
primarily be the responsibility of the natural guardian unless they can prove their exoneration.
This approach aligns with strict liability theory and the legal doctrines of scholars such as the
late Katouzian.

2 .Recourse to the Incompetent Person’s Assets: Upon establishing the negligence of the
incompetent person (based on an objective standard proportionate to their age and
circumstances), recourse to their assets, such as maintenance funds, should be permitted,
provided the best interests of the incompetent person are maintained.

3 .Establishing Insurance and Support Mechanisms: Inspired by the English legal system,
the creation of support funds or compulsory insurance to cover damages caused by incompetent
persons is recommended. Such mechanisms would alleviate the financial pressure on natural
guardians and better secure the rights of the injured party.

By integrating the experiences of the common law system while preserving Iranian
jurisprudential and legal principles, this new approach can address the existing gaps in the
interpretation and enforcement of Article 1216. For instance, in cases where a minor causes
harm, a preliminary assessment of the guardian's fault followed by recourse to the minor’s
assets or support funds in the absence of fault can establish a just balance between the victim's
rights and the protection of the incompetent. These reforms would not only enhance the efficacy
of the Iranian legal system but also facilitate balanced protection for all parties involved in civil
liability litigation. Ultimately, this research emphasizes the necessity of legislative and



A NEW PERSPECTIVE ON ARTICLE 1216 OF THE CIVIL... 5

executive reforms to better align with the needs of modern society and the principles of justice,
urging legislators and judges to reconsider judicial and legal procedures to minimize existing
challenges.
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