)

Lorestan University

l.? ) New Research in Islamic Humanities Studies  Online ISSN : 2980 - 8944

https://api.lu.ac.ir/

Conditions for Exercising Guardianship over Minor Marriages (Condition
of Absence of Corruption or Existence of Expediency)

Fatemeh Bazokar!(*! , and Fateme Sadat Hosseini? &

1. PhD Student in Private Law, Faculty of Law and Political Science, University of Tehran, Tehran, Iran,

Email: bazokar.f@ut.ac.ir

2. Corresponding Author, Assistant Professor, Department of Law, Refah Non-Profit Faculty, Tehran, Iran,

Email: hosseini@refah.ac.ir

Article Info

ABSTRACT

Avrticle type:
Research Article

Article history:

Received 06 April 2025
Received in revised form 23
July 2025

Accepted 26 August 2025
Available online 23 September
2025

Keywords:

Forced guardianship,
Marriage of minors,
Guardianship over promotion,
Conditionality of non-
corruption,

Conditionality of expediency

Obijective: To investigate the legal authority over the marriage of minors in jurisprudence
and civil law with the aim of finding a solution to protect children and determining the
conditions and limitations of the exercise of this authority by a compulsory guardian.
Method: This research was conducted using a descriptive-analytical method. Thus, by
studying and examining jurisprudential sources (such as narrations and other evidence) and
legal regulations (such as Article 1041 of the Civil Code), the principles and theories related
to the authority over the marriage of minors were described and then analyzed.

Results: The jurisprudential reasons for the authority over the marriage of minors are
definite, and this is also explicitly foreseen in the Iranian Civil Code (Article 1041).

The exercise of this authority by a compulsory guardian is not absolute and conditions must
be observed.

Given social changes such as lifestyle and customs, the marriage of minors in the present
era is not only undesirable, but in many cases causes irreparable harm to the child.
According to jurisprudential principles, the exercise of guardianship over a minor's marriage
is subject to two basic conditions: first, the absence of a corrupting factor for the child, and
second, the determination of his/her best interests by experts.

Conclusions: As a result, if a forced guardian in a minor's marriage does not respect his/her
best interests, the annulment of the marriage is a ruling that is consistent with jurisprudential
principles and defensible. This condition of determining best interests is proposed by experts
as a legal solution to prevent possible harm and protect the rights of children..
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Introduction
The exercise of guardianship over the marriage of minors by their fathers and grandparents

is a jurisprudential certainty based on the text of the narration. In the past, this was accepted
due to the culture and customs prevailing in the society, but today, this issue is not only not
accepted, but due to the changing circumstances and conditions of the society, it is mentioned
and condemned as one of the examples of child marriage. This has caused some to criticize it,
citing the mental and physical harm this issue causes to minors, and to demand the
establishment of a regulation to prohibit it.

The background of the research also shows that the issue of the marriage of minors and the
exercise of guardianship over this type of marriage has always been one of the important and
controversial issues in our legal system.In recent years, numerous studies have been conducted
in this field, including the article “A Legal and Jurisprudential Study of Child Marriage,”
published in the Journal of Legal Studies in 2017, which analyzed the social and legal harms of
early marriage. Seyyed Mustafa Mohageq Damad, a researcher, in a study titled “A
Jurisprudential Analysis of Early Marriage in Imamiyyah Jurisprudence,” written in 2018,
examined the adaptation of jurisprudential principles to the needs of today’s society.Other
researchers such as Abbasi and Salehinejad, in an article on the requirements of the Iranian
legal system in prohibiting marriage of persons under the age of eighteen, have identified the
capacities of the Iranian legal system, including jurisprudence, domestic laws and regulations,
international documents, and court decisions, in prohibiting marriage of persons under the age
of eighteen, and using them, have proven the necessity of separating the age of religious
responsibility from the age of enjoyment of social and civil rights, and have proposed eighteen
as the legal age of marriage because the child has reached maturity.

In any case, the physical and mental harm caused to children by early marriage cannot be
denied, but the evidence on this issue is so conclusive that a claim against it and a ruling to prohibit
it is ijtihad against the text. Therefore, it seems necessary to research and scrutinize jurisprudence
and re-examine the conditions for exercising guardianship over the marriage of minors so that
this matter can be limited to special and exceptional cases by fully observing all the conditions
for exercising guardianship over marriage, and in the event of non-observance of the conditions,
preventive enforcement guarantees can be applied to prevent physical and mental harm to minors.
Among the conditions for exercising guardianship over the marriage of minors, one of the
conditions and enforcement guarantees resulting from it is a subject of disagreement and diversity
of opinion.This disagreement concerns whether a compulsory guardian should consider the
interests and jealousy of the minor in exercising guardianship over the marriage of minors, or is
the mere absence of a corrupting factor sufficient for the validity of the marriage? Also, if this
condition is not observed (according to some, failure to observe interests, and according to others,
the presence of a corrupting factor), should it be considered that the marriage was not valid or is
the marriage that has taken place doomed to be null and void? Now, considering the above
explanations, researching and examining jurisprudence and determining the strongest opinion on
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validity helps to reduce the harms resulting from this type of marriage. Therefore, in the following
research, which is organized in three parts, we will first examine the conditions for exercising
guardianship over the marriage of minors in the first part, and then in the second part, we will
examine the guarantee of enforcement in the event of failure to observe these conditions, and
finally, we will examine the laws and judicial practice of the Iranian legal system.

Method

This research was conducted using a descriptive-analytical method. Thus, by studying and
examining jurisprudential sources (such as narrations and other evidence) and legal regulations
(such as Article 1041 of the Civil Code), the principles and theories related to the authority over
the marriage of minors were described and then analyzed.

Results

The jurisprudential reasons for the authority over the marriage of minors are definite, and this
is also explicitly foreseen in the Iranian Civil Code (Article 1041).

The exercise of this authority by a compulsory guardian is not absolute and conditions must
be observed.

Given social changes such as lifestyle and customs, the marriage of minors in the present era
is not only undesirable, but in many cases causes irreparable harm to the child.

According to jurisprudential principles, the exercise of guardianship over a minor's marriage
IS subject to two basic conditions: first, the absence of a corrupting factor for the child, and second,
the determination of his/her best interests by experts.

Conclusions

Forced guardianship, which is the guardianship of fathers and grandfathers over minors and
orphans whose guardianship is connected to their childhood, is a legal institution that the Holy
Law has established to protect, preserve, and manage the affairs of the aforementioned persons.
Among these matters is the issue of the marriage of minors, which is based on the text of
narrations and the law, and there is no room for doubt in the essence of the matter. However, there
IS no consensus regarding the conditions for exercising guardianship over the marriage of minors
and the guarantee of enforcement of non-compliance with these conditions. Famous jurists
believe that the mere absence of corruption in the marriage of a minor is sufficient for the validity
of the contract, but another group does not consider the mere absence of corruption to be sufficient
for the validity of the marriage of a minor and believes that exercising guardianship over the
marriage of a minor is valid if the contract concluded is not only corrupt and harmful to the child,
but also serves the interests and welfare of the present and future of the minor in this
marriage.Because firstly, guardianship has two faces, in other words, although guardianship is a
right for the guardians, it is also an obligation, the obligation to protect and secure the interests in
both financial and non-financial matters. Secondly, exercising guardianship over the financial
affairs of a minor without considering his jealousy and interest will result in the lack of influence
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of the actions taken, therefore, in the first way, in the matter of marriage, which is a much more
important issue than financial matters, it is necessary to observe interest. Thirdly, there are several
narrations that indicate this important point.

Now, regarding the guarantee of the implementation of the failure to observe the interest
condition, there is also no unity of procedure, and some believe that the effect of the marriage is
not effective, and they believe that if the guardian does not consider the interest of the child in the
marriage, the marriage is an extramarital contract that is invalid until the child reaches adulthood,
and after that, the individual himself will decide on the validity or rejection of the marriage.But
some others consider such a marriage to be generally condemned to nullity and believe that in the
current situation, no expediency is conceivable for the marriage of minors, in addition to the fact
that the contract is frivolous and invalid in a place where the original has the ability to enforce or
reject it at the time of concluding the contract, otherwise the contract is invalid. Also, the capacity
of a compulsory guardian to enjoy the marriage of a minor depends on the existence of
expediency. Now, if expediency is not observed in the marriage of a minor, but he does not have
the capacity to enjoy the expediency to conclude that contract, therefore one of the pillars of the
contract, which is the existence of the capacity, is missing and the contract is condemned to
nullity. Therefore, as is clear, the ruling to invalidate the marriage of minors in the event of failure
to observe expediency is not far from the mind.
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